Jurisdiction to order instatement depends on my finding
not only that Casebolt was deprived of a Tech II position
Because of unlawful discrimination but that no bona fide
business or economic justification exists for its subsequent
elimination.  Here, however, the undisputed facts show, and
Casebolt concedes, that he would have lost any Tech II
surveying job he might have occupied in October 1982 when,
for bona fide economic reasons, the job (then held by Mike
Sheffel) was abolished. 18/

As respondent points out, if business conditions result
in a reduction in the work force the right to back pay is
tolled because a discriminatee is entitled to back pay only
for the period during which he would have worked but for
the unlawful discrimination.  Phelps Dodge Corp. v. NLRB,
313 U.S. 177, 198, n. 7 (1941).  Furthermore, back pay does
not accrue to a discriminatee for any period after the date
he would have lost his position because of lack of competi-
tive seniority or the unavilability of work.  NLRB v,
Columbia Tribune Pub. Co., 495 F.2d 1384, 1393 (8th Cir.
1974),  By a parity of reasoning, the courts have held that

187 Because the undisputed facts show Casebolt was not
technically qualified for a draftsman/mapping job and because
I do not read his complaint or response to the pretrial
order as alleging his disqualification for this job was
tainted by any unlawful intent or motive to discriminate, I
decline to entertain any suggestion that Casebolt is entitled
to further protract these proceedings by being allowed to
amend his complaint.  Complainant's case has been gossamer
thin from the beginning.  I believe Mr. Casebolt has had his
day in court, and then some, and that any further protraction
of this matter would be unfair and vexatious to the respondent,
Because miners often have no professional guidance in the
institution of pro se' discrimination cases, it would be
unjust to apply to them the sanctions ordinarily available to
deter the filing of frivolous, unreasonable or groundless
claims.  if, however, a miner were to insist on pursuing a
claim after it clearly appears to be frivolous, unreasonable
or groundless the common law sanction for pursuing or
continuing vexatious claims, i.e., claims pursued in bad
faith may be invoked to deter abuse of the adjudicatory
process.  See Christianburg Garment Co. v. EEQC, 434 U.S.
412, 422 (1978); Roadway Express, Inc. v. Piper, 447 U.S.
752, 766 (1980) .
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